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I. Introduction 

A major development in the international human rights community in the last decade has been the push to make human rights an integral part of conflict prevention, peacemaking, and peacekeeping. Nongovernmental organizations such as Amnesty International, the Lawyers Committee for Human Rights, and the Jacob Blaustein Institute for Human Rights deserve credit for this. They flagged the issue and kept on advocating the centrality of human rights. The moment might come when the human rights community will have to decide whether pursuing human rights issues in conflict situations has become a soft option for leading human rights instrumentalities--a means to escape addressing the conduct of governments that flout human rights in peacetime. There is certainly a balance to be struck here--but that is another issue, for another time. 

In peace negotiations concerning Afghanistan, Cambodia, Central America, southern Africa, and the former Yugoslavia it has been refreshing to see the extent to which there has been explicit affirmation of the central place of human rights in shaping the content of those agreements. The peace agreements drafted under the auspices of the International Conference on the Former Yugoslavia have included some of the most extensive and far-reaching provisions on human rights to be found in any peace agreement ever. These have included the direct application of over twenty international human rights instruments in the domestic legal order, the establishment of ombudspersons, constitutional courts, human rights courts, and international human rights monitoring missions. In the cases of Cambodia, Central America, and the former Yugoslavia the strategic thrust of the peace agreements was to bring about situations in which respect for human rights and fundamental freedoms could prevail. From this perspective, it can be said that the role of human rights was pivotal in these peacemaking blueprints. [End Page 249] 

Beyond shaping the design of a future-oriented peacemaking blueprint, however, controversial issues have arisen which still need to be thought through about the role of human rights considerations in peacemaking. What should one do if the quest for justice and retribution hampers the search for peace, thereby prolonging a war and increasing the number of deaths, the amount of destruction, and the extent of human suffering? The quest for retribution or for a perfect peace can result in a long war. Is this defensible? In the case of the former Yugoslavia, as the peace negotiators went about their tasks, two fact-finding entities were at work: the Special Rapporteur of the Commission on Human Rights and the Commission of Experts looking into allegations of war crimes and crimes against humanity. Should such fact-finders expect to play a direct part in peace negotiations and to what extent should their work feature directly in the peace negotiations? What if their involvement would complicate the tasks of peace negotiators to the extent that it makes peace negotiations protracted or an agreement impossible? Is it proper for the President or members of the International Tribunal on the Former Yugoslavia to put public pressure on peace negotiators, or should the Tribunal more properly demonstrate its impartiality and independence by sticking to the cases that it is called to decide? Should judges on the international tribunal become advocates giving public lectures to peace negotiators? We shall address each of these three sets of issues in turn. 

II. An Achievable Peace or a Long War? 

Conflicts such as those in the former Yugoslavia have outraged the international community because of the shocking violations of human rights that have taken place. The international human rights community is indignant--and rightly so--about abominable practices such as ethnic cleansing. In 1978 a United Nations special rapporteur reported to the Commission on Human Rights that genocide had taken place in Cambodia--auto genocide he termed it--in which more than a million people had been killed. The perpetrators of that genocide were never brought to justice and the issue was not addressed in the Cambodian peace accords signed in Paris in 1991--which was replete with other references to human rights for the future. The Yugoslav conflict, in comparison, was a post cold war conflict and the world thought that practices such as ethnic cleansing were things of the past. Trenchant, therefore, were the voices that called for justice and retribution, and judged every blueprint for peace according to whether, in the eyes of the commentators, they rewarded "aggression" or ethnic cleansing. All of this is perfectly understandable. But could one make peace on this basis? [End Page 250] 

Former US Secretary of State James Baker wrote in his recently published memoirs: "There was never any thought at that time (1991) of using U.S. ground troops in Yugoslavia--the American people would never have supported it. . . . Most important, unlike in the Persian Gulf, our vital national interests were not at stake." 1 What this makes perfectly clear is that there were only two available courses of international action: negotiate a peace or let the parties fight it out. Because, in the circumstances of the period from 1991 to 1992, letting the parties fight it out would have been to the detriment of the weakest party, the international community chose the option of a negotiated solution. 

Between 1992 and 1995 six peace blueprints were put on the table: the Carrington-Cutiliero plan of March 1992, the Vance-Owen plan of April 1993, the Stoltenberg-Owen plan of September 1993, the European Union action plan of fall 1993, the Contact Group plan of July 1994, and the US-led plan of summer-fall 1995. All of these peace plans have had their share of criticism for allegedly rewarding "aggression" and for allegedly condoning ethnic cleansing. 

Fighting broke out in Bosnia and Herzegovina in April 1992. Lord Carrington and his team tried to bring a halt to it between April and July 1992 and then passed the baton to the International Conference on the Former Yugoslavia, which began operations in Geneva on 3 September 1993. Between September 1992 and January 1993, former US Secretary of State Cyrus Vance and former UK Foreign Secretary Lord Owen, assisted by Martti Ahtisaari, who is now President of Finland, had painstaking negotiations with the three Bosnian parties on a constitutional blueprint for Bosnia and Herzegovina. With the active support of the leadership of the Bosnians and Croats, then in alliance, Vance, Owen, and Ahtisaari came up with a constitutional blueprint envisaging the organization of Bosnia and Herzegovina into ten decentralized provinces. The Bosnian Serbs swallowed hard, but accepted the constitutional blueprint. 

Immediately the howls went up among the pundits: betrayal; the Munich of our times; the Chamberlains of our time; Bosnia is being ethnically split up; aggression and ethnic cleansing were being rewarded. It was a sorry sight to see honorable men such as Vance and Owen being so lambasted. 

In the name of what principles should peace negotiators go about their tasks in trying to bring peace to situations such as those in Bosnia and Herzegovina? The Statement of Principles adopted by the London Conference on 26 August 1992 included the following: [End Page 251] 

all parties should cease fighting; 

nonrecognition of advantages gained by force; 

all parties should actively engage in negotiations; 

respect for the highest standards of individual rights and fundamental freedoms in a democratic society; 

implementation of constitutional guarantees of human rights and fundamental freedoms; 

total condemnation of attempts to change the ethnic composition of populations; 

compliance by all parties with international humanitarian law; and 

respect for the independence, sovereignty, and territorial integrity of all States in the region. 

At the end of the day, a fundamental tension would arise between what the parties could negotiate and agree to among themselves and what was just in the ideal sense. If one wanted peace, then one had to accept the principle that whatever the parties could agree to freely was acceptable to the peace negotiators. The peace negotiators had no armies or clout beyond economic sanctions, which had already been imposed. It was either negotiating what was achievable or giving up and leaving the parties to fight it out. The Security Council, rightly or wrongly, consistently chose the option of a negotiated solution. Perhaps the negotiators were handed a "mission impossible" and should have thrown in the towel. But the burden of the continued fighting weighed on their shoulders and they saw their mission as stopping the killing. 

The Vance-Owen plan died in May 1993 for reasons which need not detain us here. There were few mourners. But on the battleground the mourners were many; for in spring 1993, fighting grew between Croats and Muslims in Central Bosnia and people were dying all around. The peace negotiators, wanting to stop the killing, brought the parties together in June 1993. In negotiations among themselves, with complete freedom to make up their own minds, the leaders of the warring parties chose to change the constitutional blueprint to a Union of Republics of Bosnia and Herzegovina, with provision for three constituent republics for the three constituent peoples: Bosnians, Croats, and Serbs. Between June and September 1993, all three sides worked out a constitutional blueprint, a corresponding map, arrangements for a cessation of hostilities, and agreed to all these documents aboard the British warship HMS Invincible, sailing on the Adriatic, on 21 September 1993. [End Page 252] 

Again the howls went up from the pundits and the penwarriors: Bosnia is being ethnically divided; aggression and ethnic cleansing are being condoned; Munich has returned and Chamberlains are once more at work. A week later the Bosnian government, which had freely negotiated and accepted the deal, chose to repudiate it. It chose war over peace. And the dying continued. 

It took until July 1994 for another blueprint for peace to be worked out--this time one worked out over the protestations of one of the three warring sides. The Contact Group map was established on the basis that either it was accepted, or ostracism and penalties would ensue. The Serbs refused to accept it and have never done so. It took a year of further fighting, air strikes, massacres, and mayhem before members of the contact group would speak to the Bosnian Serb leadership again. 

Eventually, they were brought around the table in Dayton, Ohio, in November 1995--a year and a half after the blueprint was established and the policy of not talking to the Bosnian Serbs was instituted. Who will accept the moral responsibility for the deaths and injuries that took place during these seventeen months? 

In November 1995, a fragile peace was worked out in Dayton. By any reckoning, it is nowhere as good as the Vance-Owen plan put forward in April 1993, or the Stoltenberg-Owen plan put forward in September 1993. As a correspondent for the Financial Times of London put it: In the end, what took place was precisely what was bitterly criticized in 1993; the parties got together and made the best deal they could in the circumstances. 

US President Clinton, in a statement on 31 October 1995, on the eve of the Dayton proximity talks, recognized this explicitly: "Only the parties to this terrible conflict can end it." 2 Leading US negotiator Richard Holbrooke went even further, saying it is "not my role here to make a judgment" on President Milosevic's protestations that he neither knew nor condoned the Srebrenica atrocities. He added: "You can't make peace without President Milosevic." 3 

What had the critics done between 1993 and 1995: Had they prolonged the war and multiplied the deaths? Are their victories to be found in the graveyards of Bosnia? What lessons should the human rights community learn from this sorry tale? [End Page 253] 

III. Human Rights Fact-Finders and Peace Negotiators 

In August 1992, around the same time as the London Conference was setting up the International Conference on the Former Yugoslavia, the Commission on Human Rights met in special session and appointed the Special Rapporteur on the situation of human rights in the former Yugoslavia. In the fall of that same year, the Secretary-General, at the behest of the Security Council, established a Commission of Experts to investigate allegations of war crimes and crimes against humanity in the former Yugoslavia. 

On the very day that the Co-Chairmen of the Steering Committee of the International Conference on the Former Yugoslavia (Co-Chairmen or ICFY Co-Chairmen) arrived in Geneva to take up their assignments, 3 September 1993, they met with the Special Rapporteur of the Commission on Human Rights. The message of the Special Rapporteur was that he saw a role for himself in the peace process and offered his services. The Co-Chairmen basically said: if you have information that you think that we should know about, then please forward it to us; if we have insights that we think might be useful to you, then we will be in touch with you. The Special Rapporteur parted visibly ill at ease. A month or so later, the Special Rapporteur again met with the Co-Chairmen. The Co-Chairmen then intended to say to him that they would appreciate his contribution in two areas: what insights did he have from his experience that might be relevant to the framing of peace proposals touching on the rights of nationalities and minorities and could the Special Rapporteur spearhead a brainstorming process on this topic and share the results with the Co-Chairmen? When the meeting began, the Special Rapporteur raised two issues: the state of implementation of the no-fly zone and the prospects of NATO becoming involved on the ground. With such a political agenda, the human rights issues no longer came up. Subsequently, at the beginning of December, when the Commission on Human Rights reconvened in special session, the Co-Chairmen urged the Commission to focus on the issue of the rights of nationalities and minorities, which they felt was a crucial issue to be addressed in plotting a strategy for a stable peace in the region. 

Thereafter, the dialogue between the Special Rapporteur and the Co-Chairmen ended, with the Special Rapporteur feeling excluded, and the Co-Chairmen feeling that they and the Special Rapporteur had distinct roles. The staff of the Special Rapporteur and of the Co-Chairmen did maintain working contacts and members of the Special Rapporteur's staff regularly attended meetings of the Steering Committee of the International Conference on the Former Yugoslavia. 

In the case of the Commission of Experts, its first Chairman met with the ICFY Co-Chairmen shortly after he assumed his functions in Geneva in the [End Page 254] fall of 1992. The meeting was good and the exchange of views fruitful. The Chairman of the Commission of Experts saw the Commission's role as distinct and independent, and was particularly mindful to insulate the integrity of the inquiry process. The staff of the Co-Chairmen kept in regular touch with the Chairman of the Commission of Experts and his staff. 

Later that year a fruitful piece of cooperation took place between the Conference and the Commission. Co-Chairman Cyrus Vance was indignant that during the battle for Vukovar, people in the hospital had been taken away and put to death by Serb soldiers. Vance, therefore, led a personal crusade to have the mass grave site where the victims were believed buried, at Ovcara, exhumed. A nongovernmental organization, Physicians for Human Rights, was prepared to offer expertise and resources for the exhumation, but needed appropriate auspices to do so. Vance contacted the Chairman of the Commission of Experts, Fritz Kalshoven, who placed the matter before the Commission of Experts and got its approval to give the auspices of the Commission to Physicians for Human Rights. With this, Physicians for Human Rights, with the support of the United Nations Protection Forces (UNPROFOR) dug up the site and UNPROFOR placed guards who remained there throughout 1993, 1994, and 1995. 

The cooperation between the peace negotiators and the Commission of Experts was appreciated on both sides and was constructive--largely because each side understood the task of the other and because the Chairman of the Commission of Experts took a quasijudicial approach to his tasks. This position would change when the first Chairman of the Commission of Experts left and some wild and groundless rumors would thereafter circulate about alleged pressure brought to bear by one of the ICFY Co-Chairmen on the Commission of Experts. The story also would be heard that the ICFY Co-Chairmen desired that the Commission of Experts slow down its activities because they could raise difficulties for the negotiating process. This was another groundless story with no basis whatsoever in fact, but that is not a matter that concerns us here. 

Taking the foregoing account of the two relationships, the peace negotiators and the Special Rapporteur, and the peace negotiators and the Commission of Experts, what can one offer by way of policy propositions for the relationship between human rights fact-finders and peace negotiators? We would offer the following: 

The purpose of the human rights fact-finder is to discover and to present facts. The purpose of the peace negotiator is to help make peace. The two functions are independent and should proceed as such. 

The peace negotiator should take account of information discovered by the human rights fact-finder, as well as draw on insights from his [End Page 255] or her experience, but the peace negotiator must have latitude to craft a peace agreement with the parties so as to end the war. To end the war is the primary responsibility of the peace negotiator. To assign responsibility and call for justice is the responsibility of the fact-finder--but she or he must not expect the peace negotiator to turn prosecutor. 

The human rights fact-finder cannot expect to be an integral part of the peace negotiations. The work of the fact-finder is relevant to, but should not become disruptive of, the process of negotiating peace. 

A Special Rapporteur of the Commission on Human Rights: 

Investigates; 

Reports; 

Is the Voice of Conscience; 

Can be a source of future policies; 

Can launch initiatives (in cooperation with the High Commissioner for Human Rights); 

Can help coordinate and harmonize the activities of other human rights instrumentalities (in cooperation with the High Commissioner). 

IV. International Penal Tribunals and Peace Negotiators 

On 3 November 1995, two days after the Dayton proximity talks had commenced to try to work out a deal to stop the war, the New York Times reported that the international tribunal on war crimes in Bosnia had formally asked the United States to make the surrender of indicted suspects a condition for any peace accord. The paper quoted a tribunal official saying: "We cannot deny that (Milosevic) is a suspect." Without a doubt, this ran the risk of complicating the task of the peace negotiators. It was therefore no surprise that, according to the same paper, US officials were saying privately that the Dayton talks might not go as far in guaranteeing the arrest of indicted war crimes suspects as the tribunal has asked. Administration officials said that they had drafted proposals for all sides to cooperate with the war crimes inquiries. But the refusal of one to do so, one official said, would not be a "show stopper." 

"We're going to do as much as is realistic," one said. "We're not going to take on a mission that may be un-achievable and make it hostage to the larger peace settlement." 

Everyone who was at the Dayton proximity talks knew that if this issue were pressed it could have ruined the talks. Was it therefore wise for the Tribunal to jump into the fray in this manner? Had the talks broken down on [End Page 256] this point, who would have taken the responsibility for the resultant deaths, injuries, and destruction as the war continued? Therefore, it could not have been proper for the Tribunal to act in this manner. Moreover, it could be said that it was acting irresponsibly in the circumstances. 

Further strange conduct would emanate from the Prosecutor of the Tribunal. In a report on charges proffered by the International Tribunal on 9 November against three Serb officers the International Herald Tribune quoted the Prosecutor, the widely respected Judge Goldstone, as saying that he would not be deterred by delicate negotiations to reach a lasting peace deal then taking place under US supervision in Dayton, Ohio: "These are matters that will not affect the decisions that we take, but they may affect how well we are able to do the job." Judge Goldstone added: "We are interested in building a body of legal evidence regardless of the political consequences." This surely must be wrong as a policy. What if the consequences of such a stance were the breakdown of the peace talks and thousands more would die in further conflict, in the name of what moral principle would one be able to defend those deaths? There is clearly a need to think through policy on matters such as these. 

US Secretary of State Warren Christopher quickly caught on to the consequences of ill-considered statements such as these. 

In an interview in Dayton on the opening day of the proximity talks, he said that NATO could not be expected to send in a peacekeeping force if Radovan Karadzi´c and Ratko Mladi´c remained in power. Subsequently the State Department spokesman, Nicholas Burns, said that Secretary Christopher's statement articulated official US policy. However, other officials had to step in quickly and say that Secretary Christopher misspoke, adding that such a position limited the flexibility of US negotiators and put political constraints on a NATO military operation. "The charitable thing to say is that the secretary didn't quite get it right," said a senior official involved in Bosnia policy. 4 

"There is no need to separate peace and justice," the US State Department spokesman, Nicholas Burns, reportedly said, according to the New York Times of 12 November. However, as the columnist Roger Cohen rejoined: "The contradictions inherent in this approach are now coming to a head. By most estimates, no semblance of justice can be done in Bosnia. If peace is now built, it will be on the basis of enormous shifts of population and widespread killing." 5 

Nicholas Burns himself came nearer to the heart of the matter a few days later. We are, he said on 14 November, "at the stage where these [End Page 257] countries have to make some fundamental decisions of whether they want peace, or whether they are going to lapse back into continued warfare." 6 "We can't drag them over the finish line. They have to walk across themselves. They have to make the fundamental choices and if they are willing to do that then there is a peace agreement available to them." 7 The sad thing about these statements is that the agreement being sought at the end of 1995 was available nearly three years earlier. The moralists of yesteryear had become unrepentant apologists. The grim price, however, is told by the Bosnian graveyards. 

V. Concluding Observations 

Targeting violators of human rights and bringing them to justice is essential. Accusation, however, comes more easily than making peace. The quest for justice for yesterday's victims of atrocities should not be pursued in such a manner that it makes today's living the dead of tomorrow. That, for the human rights community, is one of the lessons from the former Yugoslavia. Thousands of people are dead who should have been alive--because moralists were in quest of the perfect peace. Unfortunately, a perfect peace can rarely be attained in the aftermath of bloody conflict. The pursuit of criminals is one thing. Making peace is another. 
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